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and Settlements

Inthiscolumnweregularly pub-
lish newsof casesbrought, tried and
settled by members of NELA/NY.
Thisissue's news is sparse. We
doubt this meansthat NELA mem-
bers are filing, trying and settling
fewer cases. Rather, lots of you are
being uncharacterigtically shy about
your work. If you have case devel-
opments you'd like to share with
your colleagues, send them to
Jonathan Ben-Asher at jb-a@
bmbf.com.

On February 13, 2003, Judge
Baer signed a consent decreein a
case brought by the EEOC and five
women represented by Anne Clark
at Vladeck Waldman againgt South
Beach Beverage Co. and PepsiCo.
EEOC v. South Beach Beverage
Co., 02 Civ. 10136.

The EEOC brought claims on
behalf of the charging parties and
similarly situated women, based on
asxudly hogtilework environment.
Theintervening plaintiffsmade the
samedams, aswdl asclamsunder
the Equal Pay Act and state fair
employment laws, and for retalia-
tion. Thefiveintervening plaintiffs
received atotal of $958,900. SoBe
and Pepsi will also pay $550,000to
afund to compensate other women
who submit claims under the con-
sent decree's claim process.
Pepsi/SoBe dso agreed to provide
training to SoBe employeesregard-
ing discrimination, harassment and
complaint procedures.

Where are we with respect to diversi-
ty inNELA/NY ?As practitionerswe advo-
cate in support of diversity in the
workplace, but what are we doing orga-
nizationally? Arewe simply good liberds
who know how to apply statistics against
an employer, or are we serious minded
peoplewilling to confront the fact that our
house is not in order? Even if we intel-
lectually want to makeimprovements, are
we going to invest the time and attention,
and allocate sufficient resources, to do
something meaningful ? While these are
some of the issues that will be discussed
inthisarticle, if any progressisto bemade,
your active guidance will be required.

First, we haveto recognize that as per-
centages go, NELA/NY is not a very
diverse organization. How do | know
this2—By looking around and talking to
people. What percentage of attendees or
peskersat NELA/NY conventionsor CLE
programsare, for example, people of color?
Or peoplewith disabilities? Surethere are
some, but not alot. True, most lawyersare
non-disabled Caucasians, but surely there
are many who are not. Then, look &t the
number of women in NELA/NY. While
most lawyers are men, isn't it surprising
how large a percentage of our members
are women, and how many of them are
CLE speskersand NELA/NY Board mem-
bers?What isgoing on?Why do we have
s0 many female members? Isthere some-
thing about NELA/NY that is more hos-
pitable to the members of some
communities than to others?

Like you, | will be thefirst person to
stand up and say that NELA/NY isopen
and hospitable to all. Yes, | would even
say that given our mission, it is incon-

ceivable that anyone would suggest
NELA/NY to be other than an organiza-
tionthat issimpatico to al. Nevertheless,
if I look around, and as| observethat the
numbers are inconsistent with my pre-
conceived notion, | have to ask, what is
wrong with this picture? Where is the
problem?Isthereaproblem?And, if there
isaproblem, what can and should we do?

Intrying to find acure, | think that we
haveto first take a global and evaluative
look at NELA/NY. Perhaps then we can
discern reasons for why the problem is
continuing. As memberships go, NELA/
NY isnot alarge organization. Theactive
membership of NELA/NY hasremained
at around 325 for the past severa years.
Every year we gain some new members
and lose some old ones. But whatever the
case may be, our diversity percentages,
though increasing, do not seem to be
changing in a significant manner.

So, if diversity isto beapriority, | sug-
gest that the following are possible steps
that need to be embarked upon now, and
with vigor.

Membership recruitment needs to be
made apriority for NELA/NY, sncewith-
out a groundswell of support from like
minded professionals, our collective
strength is undermined. Recruitment
efforts must be focused on diverse bar
associations, not for profit organizations,
advocacy organizationsand governmental
agenciesthat have members or employees
in large memberswho are representative
of the diverse communities. Additional-
ly, I think that we, the readers of thisarti-
cle, haveto implement, and act in support
of, thisfocused recruitment effort.

See DIVERSITY, page 11



The NELA/NY

Calendar of Events

April 2,2003 ¢ 6:30 p.m. April 11, 2003

NELA Nite NELA/NY Upstate Conference
Sponsored by the Sex Albany Law School
Discrimination and Sexuad Harass- 80 New Scotland Avenue

ment Committe Albany

Topic: Representing Clients
Currently Experiencing aHostile
Work Environment

Lieff Cabraser Heimann & Berngtein

June 11, 2003 « 6:00 p.m.
NELA/NY Board of Directors
meeting

780 Third Avenue 1501 Broadway - 8th floor
April 4,2003 June 18, 2003 « 6:30 p.m.
NELA/NY Spring Conference NELA Nite

Yae Club of New York City Raff & Becker

50 Vanderbilt Avenue 59 John Street - 6th floor
April 9, 2003 « 6:00 p.m.
NELA/NY Board of Directors
meeting

1501 Broadway - 8th floor

June 25-28, 2003

NELA 2003 Fourteenth Annual
Convention

Vail Marriott Mountain Resort & Spa
/Antlersat Vall / Lion Square Lodge
& Conference Center

Vail, CO

Join asfor the NEL A National
Convention in Vail

Whether you're anew or old NELA member, we hope you will join us at thisyear’s
NELA National Convention, which will be held June 25-28 in beauitiful Vail, Colorado.
The Convention isagrest way to recharge your batteries, learn from expertsin the field
and get to know your colleagues from around the country.

This year the Convention will include thirty concurrent and four plenary sessions,
including program tracksin Triad Advocacy and Law Practice Management, and specia
presentationsfor new lawyers. Asjust asample, you can attend sessonson Building Tria
Skills, Preparing for Your Firgt Trial, Building Your Case Through Depositions, Technol-
ogy for the Plaintiff Employment Lawyer, Dedling with Hardball Defense Tactics, Liti-
gating Non-Compete Claims, Mediation Advocacy, Cal culating Economic Damages, and
If Only I Knew Then What | Know Now. The Convention’s Keynote speaker will be
famed trid lawyer Gerry Spence.

The Convention includes ample opportunitiesfor socializing—structured and sponta-
neous—and NELA/NY will be holding areception for our members. High in the Rocky
Mountains, Vail has many family friendly opportunities for biking, hiking, boating and
swimming. For more information, or to register online, go to NELA National’s website
at www.nelaorg. We hopeto seeyou in Vail.
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Presdent’s Column

by Herb Eisenberg, President, NELA/NY

Things have been particularly difficult
these days.

The threat of war is palpable and the
attack may have dready started by thetime
you read this. Innocents will die: the U.S.
has stockpiled 16,000 body bags, and half
of Irag'spopulationisunder the age of 15.
| dsofear thiswar will do nothing to min-
imizetheanxiety | fed just walking through
Grand Central, with machine-gun toting
security at my side. | insteed fear that our
“homeland security” or insecurity isgoing
to get even worse.

* Sen. Robert Byrd has spoken on the
Senate floor about the dearth of dis-
course concerning theadministration’s
push to war. Traditional U.S. dliessee
the U.S. as aggressor and long stand-
ing coditionsare bresking. He criticizes
the Bush administration asresorting to
namecalling and insultsin responseto
those countries that disagree. Perhaps
hisage hasmargindized himintheeyes
of his Senate colleagues.

* The administration has instructed the
FBI to conduct surveillance on Mus-
lims, and to monitor mosques. Local
FBI officefunding will be measured by
the results of this surveillance.

* | regularly read about the Justice Depart-
ment’s attempts to erode the Fifth and
Sixth amendments of the Constitution.
These efforts, coupled with efforts to
limit the separation of church and state,
areled by Presdent Bush and hisadmin-
igtration, often in the name of keeping
ussafe.

« President Bush speaks of his support
for diversity, but opposesthe Universi-
ty of Michigan'seffortsto have aninte-
grated and diverse student body. Many
large corporations have submitted ami-
cusbriefsin support of theUniversity's
position.

» The administration favors a college
admissonspalicy favoring the best su-
dents from each high school —in short
promoting segregated high schools as
away of creating integrated colleges.
A recent Harvard study suggests that

American public schoolsarehighly seg-
regated and becoming more so, and that
much of the blame goes to courts’

increased hodtility to desegregation suits.
Thestudy found that 70% of black stu-
dentsnow attend schoolswhere minor-
ity enrolment is over 50%; 36.6% of
L atino students go to minority schools,
up from 23.1% in 1980; and white tu-
dents on average attend schoolswhere
more than 80% are white.

* The Chairman of aHouse subcommit-
tee on domestic security, Representa
tiveHoward Coble (R - N.C.) recently
stated that it had been appropriate to
intern Japanese-Americans during
World War 11, a step he said had been
taken mainly for their own safety, to
protect them from a hotile citizenry.

e Trent Lott's vocal support for Strom
Thurmond'ssegregationist views caused
him to lose his Republican leadership
post. Did he somehow change his pre-
viously held opinions? Certainly, his
world view did not change. Perhapshe
thought that the country was ready for
racist discourse, whether direct or velled.
Perhapshejust didn’'t watch hiswords
carefully. We can be certain that the dis-
criminators we oppose will not be as
loose with their thoughts as he was.
Our efforts as NELA lawyers are as

important today as they have ever been.

We must continue to struggle for people
to be judged by their capabilities, rather
than by their national origin, religion, skin
color, gender or sexud orientation.

We must be vigilant and supportive of
oneancther. Wemust fight for equaity and
opportunity for al. We must fight against
resctionary judicid nomineesWemugt fight
for legidation protecting workers' rights.
Wemust reach out and build coditionswith
other civil rights groups. We must forever
hope that things will get better. May we
forever fight to make certain that our chil-
dren may yet livein aworld of peace.

Some business—

NELA/NY continues to have a posi-
tive progressive impact and presence on
the law and in the legal community. The
qudlity of the discussions on the listserve
isvery high. It is very impressive to see
how generous our membersarewith their
experience and knowledge. The listserve
can only work when we useit wisdy. Some
of the pettinesson thelistserveis solipsis
tic and silly. Please use this forum wisdly
30 as not to aienate others.

NELA/NY needs your input, support
and energy. It is clear that we have many
new membersand faces NELA/NY’slesd-
ership welcomes you. If you have ideas
for new NELA projectsor input for ongo-
ing projects, let us know. Your time and
efforts can help our community grow.

Our Next NEL A Nite: Representing
Clientsin aHostile Wor k Environment

NELA/NY’s Sex Discrimination and Sexua Harassment Committee will pre-
sent aNELA Nite on Wednesday, April 2, 2003, on Representing Clients Currently
Experiencing a Hostile Work Environment. Our guest speaker will be Becky
Ddl’' Adlio, Director of Women's Rights a Work. Women's Rights at Work runs
atoll-free hel pline for women experiencing sexual harassment, and offers month-
ly workshops on laws protecting workers.

We anticipate alively exchange on strategies for persuading employersto teke
appropriate corrective action to stop harassment and advising clients on how to
proceed if the harassment is not stopped. Join us at 6:30 p.m., at Lief Cabraser
Heimann & Berngtein, a 780 Third Ave. in Manhattan.




Spring Conference

NELA/NY’sannua Spring Conference
will be held Friday, April 4, at the Yale
Club of New York. Our themethisyear is
Litigating Employment Cases on the Cut-
ting Edge (Without Falling Off).

Panelswill include:

1. Update: Case Law from Around the
World and Elsewhere - Scott Moss (Out-
ten & Golden LLP, New York, NY) and
LisaJodin (Delly, Mooney & Glastetter,
LLP, Albany, N.Y.)

2. Spotlight: New Causes of Action

a A New Whistleblower Cause of
Action: The Sarbanes-Oxley Act
- Jonathan Ben-Asher (Beran-
baumMenken & Ben-Asher LLP,
New York, N.Y.) and Nicholas
Harbist (Blank, Rome LLP,
Philadelphia, PA)

b. The Emerging Field of Gay
Rightsin Employment - Lee Ban-
tle (Bantle & Levy LLP, New
York, N.Y.)

3. Spotlight: Hot Topics in Employment
Law

a Holding Employerstotheir Anti-
Discrimination Responsibilities:
Faragher/Ellerth & Kolstad -
Miriam Clark (Steel, Bellman,
Ritz & Clark, PC., New York,
N.Y.)

b. Continuing Violationsin the post-
Morgan World - Ivan Smith
(Vladeck, Waldman, Elias &
Engehard, PC., New York, N.Y.)

4. Attorney’s Fees- Chief Magidrate Judge
Ronald L. Ellis (U.S. District Court,
S.D.N.Y.), Herb Eisenberg (Eisenberg &
Schnell LLP, New York, N.Y.) and Victo-
riaL. Richter (Proskauer Rose LLP, New
York, N.Y.)

5. Ethicd Pitfals When DoestheAttorney
Cross the Line to Becoming a Witness? -
Richard Maltz (Benjamin, Brotmand &
Madltz, LLR New York, N.Y.), Janice Good-
man (Goodman & Zuchlewski LLP, New
York, N.Y.) and DennisA. Ldli (Kauff,
McClain & McGuire LLP,. New York,
N.Y.)

6. Filling the Gaps. Spotting the “Other”
Issuesin Employment Cases
a Workers Comp - Peter Tipograph
(Sher Herman Bellone & Tipo-
graph, PC., New York, N.Y.)

b. Bankruptcy - Mark D. Silver-
schotz (Anderson Kill & Olick,
PC., New York, N.Y.)

c. Labor Law - Walter M. Megin-
niss, J. (Gladgein, Ref & Megin-
niss, New York, N.Y.)

d. ERISA - William Frumkin (Sapir
& Frumkin LLP, White Plains,
N.Y.)

The conference registration includesa
<t of comprehensive materias, lunch and
acocktall party at the end of the day. For
information or registration, call Shelley
Leinheardt at NELA/NY.

New Board of Directors

In December NELA/NY s Board of Directors met to elect the Board for 2003.
Under NELA/NY’s By-laws (see last issue), three members of the Board are
required to resign each year until all members who sat on the Board in 2001 are
replaced. In addition, elections for the Board are held each December.

Congratulations to the three new Board members for 2003: Lee Bantle, Darn-
ley Stewart and Phil Taubman. The Board thanks departing membersAllegraFishd,
Wayne Outten and Laura Sager for their long service, hard work and contributions.
Thefull list of officers and other Board members appears on Page 2.

EEOC Seminar

The New York Didtrict Office of the
EEOC is conducting a Technical Asss-
tance Program Seminar on“AmericaBus-
nessand EEOC: A PartnershiptoAchieve
aFair and Inclusve Workplace.” Thisis
a valuable opportunity to learn from and
meet with experts on the latest develop-
mentsin EEO law, related laws and other
work place issues. EEOC Chair Cari M.
Dominguez is expected to deliver the
keynote speech. The seminar will beheld
on Friday, June 6, 2003, 8:30 am. to 4:30
p.m., at the Roosevelt Hotel, Madison
Avenue at 45th Street, in Manhattan.

Topicswill indlude, among others: How
to Process Reasonable Accommodation
Reguedts, the EEOC'sInvedtigative Process
and Procedures, Recent Significant Cases
You Nead to Know About; casesthe EEOC
has resolved or will be litigating in New
York; ADR/Mediation workshops; and
Religious and Nationa Origin Backlash.
Attendees will receive the EEOC's 2003
Technical Assistance Manua on CD Rom.
Admission also includes a three-course
lunch and morning refreshments. Individ-
uasregigtering prior to 30 days of the can
pay an Early Bird Discount registration of
$245. Thefull regigtration feeis $265. Seat-
ing islimited. To register, contact Larry
Pincus, Seminar Coordinator, at (212) 336-
3667, or email Lpincus@eesoc.gov.

L ooking for Cases

The Fund-Raising Committee has
begun planning this year’'s gala dinner,
honoring “ Courageous Plaintiffs Who
Fought Back.” The Committeewould like
your recommendations for cases which
could be honored at the event, which will
be held on November 20. Cases should
involve New York plaintiffsand/or lawyers,
and must befully adjudicated. Please send
your ideas to Shelley Leinheardt.

Court Reporting Discounts

NELA/NY offers discounts on court
reporting. Of course, our vendors must
sometimes adjust their charges. Veritext
Court Reporting Services has increased
its price from $3.40 per page to $3.90 per
page. BeeReporting hasincressed itsprice
from $3.65 per page to $3.85 per page.



Upsate
Conference

NELA/NY will hold its 2003 Upstate
Regiona Conference on Friday, April 11,
a Albany Law School. Our themethisyear
is Cutting Edge Litigation Techniquesin
Employment Cases. The conference is
cosponsored by Albany Law Schoadl’sIngti-
tute of Legd Studies.

Panels thisyear include;

 Keeping Statutory ClamsAliveina

Union Environment - William Herbert

(CSEA)

« Electronic Discovery - Richard

Honen (Honen and Wood)

* Observations from the Bench on Elec-
tronic Discovery - Hon. Randolph
Treece, U.S. Magidrate Judge, N.D.N.Y.

* Arbitration and Mediation: Secrets to
Success - Henry Kramer, Visiting Fel-
low, New York School of Industrial and
Labor Relations, Cornell University,
and Kramer Law Office

* Review of Second Circuit and New
York Casesof Note- Stefan Berg (Berg
Law Office) and AllegraL. Fishe (Out-
ten & Golden LLP)

* Severance Agreements and Settlement
Agreements - Ronald Dunn (Gleason,
Dunn Walsh O’ Sheq)

The conference registration includes a
lunch and wine and cheese reception. For
information, contact Albany Law School’s
Indtitute of Lega Studies, 518 445-2310,
or vist www.als.edu/cle.

NELA Member News

Arnie Pedowitz wasfeatured in the Sun-
day New York Times Money and Business
section on February 16. In “Five Ques-
tionsfor Arnold H. Pedowitz,” Arniedis-
cussed the increasing use and misuse of
non-compete agreements, and how
employees can protect ther interestswhen
anon-compete enters the picture.

Congratulationsto AllegraFishd and Peter
Rich, who were married on January 18.

Anne's Squibs

by Anne Golden

Note: Readers are invited to send us
decisonsintheir cases, or in recent cases
they come across, that are of wide enough
appeal to be discussed in these pages.
Send them directly to:

Anne Golden

Outten & Golden LLP

3 Park Avenue

New York, NY 10016

Fax: (212) 977-4005

E-mail: ag@outtengolden.com

Further note; Of course, these squibs
are by no means exhaustive, nor should
you rely upon them asasubdtitute for doing
your own research and actually reading
the cases Thanksto Claire Shubik, anasso-
ciateat Outten & Golden LLR, for helpin
the preparation of these squibs.

AGE DISCRIMINATION

ReverseAge Discrimination

The Sixth Circuit Court of Appealshas
upheld a claim for reverse age discrimi-
nation, finding that the language of the
ADEA unambiguously prohibits an
employer from discriminating against any
employee aged 40 and over on the basis
of age— whether “too old” or “too young.”
The plaintiffs, employees between 40 and
49 years of age, sued their union and
employer for entering into acollective bar-
gaining agreement that eliminated retiree
health benefits except for employeesaged
50 or older. Thedigtrict court had dismissed
the claim, concluding that “the ADEA was
drafted to aid ‘older workers,” not those
who suffer age discrimination becausethey
aretoo young” (emphasisin origind). In
reversing, the court of appeals looked to
the statute’'s plain language, declining to
foray into thelegidative history or to spec-
ulate on legidative intent. Based on the
plain language, the court defined “older
worker” inthe context of theADEA asany
worker over 40, not only workerswho face
discrimination becausethey areviewed as
too old. Theruling isin opposition to the
Seventh Circuit'sdecisonin Hamilton v.
Caterpillar, Inc., 966 F.2d 1226 (7th Cir.
1992), which held that the ADEA does not
contemplate claims by younger workers

againgt older workers. In so holding, the
Seventh Circuit relied primarily on leg-
idativeintent. Clinev. General Dynam-
icsLand Systems, Inc., 296 F.3d 466 (6th
Cir. 7/22/02).

ARREST RECORD

A rejected prospective employee sued
a securities dedler, dleging violations of
N.Y. Exec. Law § 296 (16) and New York
City Admin. Code § 8-107(11) and promis-
sory estoppdl, all relating to the dedler’s
failureto hire him. Thedidtrict court grant-
ed the defendant’s motion for summary
judgment except to the extent thet the com-
plaint sought relief for aleged discrimi-
nation on the basis of theemployeg'sarrest.
Theplaintiff, asecuritiesbroker, was mis-
takenly arrested for petit larceny but was
never charged. The arrest record was sup-
posedly sedled but was nonetheless filed
in NASD records, and thismay have been
communicated directly to Schwab. The
court dismissed the employee's state and
local claimsbecause 17 C.FR. §240.17a
3(a) requires businesses such as Schwab
to maintain arrest records, and thus there
was nho violation on Schwab'’s part in
obtaining such records. There were unre-
solved issues of whether Schwab's deci-
sion maker(s) knew of thearrest and, if so,
whether it contributed to the decision not
to hirethe plaintiff. The promissory estop-
pel doctrine does not apply in New York
in the employment context; even if it did
the court noted that plaintiff did not reach
the elements of suchaclaim. Theplaintiff
successfully sued the City of New York
for wrongful disclosure of thearrest record
and obtained a settlement of $17, 500.
Shapirav. Charles Schwab & Co., 225
F. Supp. 2d 414 (SD.N.Y. 10/3/02).

ATTORNEYS FEES

TheEastern Didtrict of New York, and
in particular JudgeArthur D. Spatt’s court-
room, has not improved asaplaceto seek
attorneys’ fees since Luciano v. Olsten
Corp., 109 F.3d 111 (2d Cir. 1997) (affirm-
ing alow hourly rate set by Judge Spatt).

See SQUIBS next page



A plaintiff who won her jury trial and
obtained $100,000 in punitive damageson
one of her three claims, and who received
her judgment and the attorneys feesaward-
ed prior to the employer’s apped, asked
for additional attorneys fees attributable
to her successful defense of the apped. The
employer then argued that her fee appli-
cation was untimely because it was made
more than 14 days after entry of the final
judgment. The district court found that
therewas no datute, rule, or binding prece-
dent concerning the gpplicable time peri-
od and that a prevailing party only needs
to request fees “within a reasonable peri-
od of time after the circuit's entry of fina
judgment.” The court, however, rejected
the plaintiff’s counsd’s rate of $350 per
hour and awarded only $250 per hour, then
reduced the resulting lodestar figure by
another 10% becausethe plaintiff had lost
her cross-appeal. Cush-Crawford v.
Adchem Corp., 234 F. Supp. 2d 207
(E.D.N.Y. 12/12/02).

Judge Robert Sweet (S.D.N.Y.) sys-
tematically stripped away much of an
award for atorney’sfeesin asix-yesr lit-
igation that included threetripsto the Sec-
ond Circuit Court of Appedls. The Judge
appeared to steer the middle ground
between the plaintiff’s requested fees of
$581,024 and the defendant’s consent to
fees totaling $97,778, in awarding
$308,896. In adetailed opinion, the court
reduced feesfor administrativework done
by attorneys, for excessive hoursin draft-
ing abrief, and for time spent preparing to
run a statistical analysis. The court did,
however, approve arate of $375 per hour
for an attorney with 18 years of litigation
experience. Davisv. N.Y.CH.A, — F
Supp. 2d —-, 90 Civ. 628, 2002 WL
31748586 (S.D.N.Y. 12/6/02)

CONTRACT

Stock Options

A former employee and hisex-employ-
er both were denied summary judgment
in Judge Michadl B. Mukasey's courtroom
(SD.N.Y.) onthe subject of whether acon-
tract existed obliging theemployer to acce-
erate the vesting of the plaintiff’s stock
optionsand restricted gock units. The com-
pany had merged with another, and the
employee proffered an email fromthe HR

director which arguably constituted an
agreement to his request to accelerate
because of themerger. The court held, how-
ever (applying New Jersey contract law),
that even without the email, a reasonable
jury could find that a“ unilateral contract”
existed. Under this theory, “the employ-
er’'spromiseisnot enforceable [duetolack
of immediate consideration] when made,
but the employee can accept the offer by
continuing to serve as requested, even
though the employee makes no promise.
There is no mutudity of obligation, but
there is consderation in the form of ser-
vice rendered.” The court noted that the
same theory could support an employer’s
obligation to pay a bonus or fulfill other
promises. The court went farther and noted
that an employer’s conduct alone could
support areasonableinferencethat an offer
had been made. Rgjecting other arguments
on both sides, the court denied both motions
for summary judgment. Levy v. Lucent
Technologies, Inc., — F. Supp. 2d —,
2003 WL 118500 (S.D.N.Y. 1/14/03).

DAMAGES

Caps

Joining theNinthand D.C. Circuits, the
Third Circuit hasheld that the damages cap
of § 1981a(3) does not bar greater recov-
ey onapardld saeclam. Anemployee
auffering from multiple scleross sued her
employer under the ADA and the Penn-
sylvaniahuman rightslaw. Thejury award-
ed $500,000 in punitive damages on the
ADA clam (the statelaw doesnot provide
for punitives) and $2,000,000 in compen-
satory damages overdl. The digtrict court
lowered the punitive award to comport with
the cap provided for in §1981abut uphdd
the full compensatory award. In affirming
the district court, the Third Circuit based
its decision on the explicit directivein the
ADA that the statute should not limit or
invdidate rights and remedies under sate
law. The court looked disgpprovingly at the
only decisonwithin the Second Circuit to
addresstheissue, aDidrict of Connecticut
opinion, Oliver v. Cole Gift Centers, 85
F. Supp.2d 109 (D. Conn. 2000), in which
thedigtrict court found that Congressintend-
ed §1981ato cap dl recovery in federa
employment discrimination cases. Gagliar -
dov. Connaught L aboratories, 311 F.3d
565 (3d Cir. 11/22/02)

ERISA

Oral COBRA Notice

In the Eighth Circuit, at least, it is OK
for an employer to give aformer employ-
ee only ora notice of her right to elect
COBRA health insurance coverage.
COBRA (the Consolidated Omnibus Bud-
get Reconciliation Act of 1986) is part of
ERISA. It requiresemployersto notify ex-
employeesof their right to continue hedlth
coverage after the end of their employ-
ment, at their own expense but at group
rates, 290 USC 8§1166. When amanager left
her grocery store employer, she met with
representatives of the employer and its
insurance company to discussher COBRA
rights. The insurance company represen-
tative told her that it would be much less
expensive for her simply to get an indi-
vidua mgjor medica policy directly from
theinsurer, S0 sheexpresdy ordly declined
continued coverage under COBRA. Then,
however, the same insurer declined her
application because of a preexisting con-
dition. She sued the employer, dleging that
she had not received her COBRA notice
inwriting. After abench trid, the district
court found that she had received sufficient
ora notice of her rights, and the court of
gpped saffirmed. The court of appeasstat-
ed that awriting was not required and that
the employer need only engageina““good
faith attempt” to comply with the law.
Chestnut v. Montgomery, 307 F.3d 698
(8th Cir. 6/28/02).

FIRST AMENDMENT

Public Employees

A law clerk who was terminated after
cdling the judge he worked for “ corrupt”
anda“SO.B.” did not haveaFirs Amend-
ment claim, according to the Second Cir-
cuit Court of Appedls. The clerk, upset by
thejudge's handling of acase, called him
insulting names, and threatened to go pub-
lic with alegations of corruption against
the judge. In upholding a grant of sum-
mary judgment againgt the clerk, the court
of appeals emphasized the predictably
disruptive effects a fraught relationship
between a clerk and a judge would have
on the efficient functioning of chambers.
Because the clerk failed to present evi-
dence that would indicate he was fired
because of his speech as opposed to the



disruptive effects of his speech, no gen-
uine issue of materia fact remained. The
court noted that because the clerk threst-
ened to speak publicly about the judge's
aleged corruption if the judge moved to
terminate him, the termination wasan invi-
tation to spesk rather than a quashing of
speech. Sheppard v. Beerman, 317 F.3d
351 (2d Cir. 1/28/03).

FAIR LABOR STANDARDSACT

I ndependent Contractors

In a minimum/overtime wage class
action, waking deliverymen won partia
summary judgment against Duane Reade
and the “labor agent” who procured the
workers. Like many employers utilizing
sub-minimum wage labor, Duane Reade
argued that the deliverymen were not its
employeesbut, rather, worked only for an
outside“labor agent” — anindividua who
found the workers, set up companies to
retain their services, and took anifty prof-
it for creating distance between Duane
Reade and itsddliverymen. Thelabor agent,
in turn, claimed the workers were “inde-
pendent contractors’ and therefore not any-
one’'s employees. Judge Alvin K.
Hellerstein (S.D.N.Y.) found that both the
labor agent and Duane Reade were “joint
employers’ of the workers based on the
“economic redity” test, which lookstothe
actua facts of the relationship rather than
formal labels. Summary judgment was
denied for certain subsets of deliverymen,
such asdriversand those responding only
to “beeper” calls—pending further dis-
covery and future summeary judgment brief-
ing. Duane Reade's and the labor agent's
motions for summary judgment were
denied in their entirety. NELA/NY mem-
bersAdam Klein, Scott Moss, and Cather-
ine Ruckd shausrepresant the plaintiff dass.
Ansoumanav. Gristede's Operating
Corp.,— F. Supp. 2d —, No. 00 Civ.
0253, 2003 WL 173957 (S.D.N.Y. Jan. 28,
2003).

INDEPENDENT CONTRACTOR
STATUS

A 59-year-old insurance agency man-
ager sued under theADA after hewastold
toresign or beterminated. Thedigtrict court
granted the defendant’s summary judg-
ment motion, holding thet the plaintiff was

an independent contractor, not an employ-
ee. Thedistrict court based its conclusion
on the facts that the employment agree-
ment designated the plaintiff as an inde-
pendent contractor, the plaintiff exercised
independent judgment, he was paid by
commission, and he was responsible for
his own taxes. The Eighth Circuit Court
of Appesls, however, found a number of
factors that counseled against finding the
plaintiff to be an independent contractor
and reversed the lower court. Specifical-
ly, the court of apped s emphasized that
the plaintiff had spent more than thirty
years working for the defendant and did
work that was in the regular course of its
business. Jenkins v. Southern Farm
Bureau, 307 F.3d 741 (8th Cir. 10/15/02).

See also Ansoumana v. Gristede's
Operating Corp., — F. Supp. 2d —-,
No. 00 Civ. 0253, 2003 WL 173957
(S.D.N.Y. Jan. 28, 2003), discussed under
“Fair Labor StandardsAct.”

NEW YORK STATE LAW

Employee’s Duty of L oyalty

A former employee sued hisemployer
for breach of contract regarding payment
of equity in the company. The employer
counterclaimed, dleging breach of duty of
loyalty and breach of a noncompete
covenant. The jury returned a verdict for
the employee on his breach of contract
claim but for the employer on its breach
of loyalty clam. The Appellate Division,
Second Department, vacated the employ-
ee'saward for breach of contract, finding
that the employer’s silence when the
employee proposed an equity-sharing
arrangement did not create acontract. The
Appellate Division agreed with the lower
court’sruling thet, where an employer does
not offer evidence of lost profit, he cannot
recover damagesfor breach of anoncom-
pete agreement. In contrast, however, the
court held that an employer need not show
lost profit to recover on abreach of loyal-
ty claim. The court cited Diamond v. Ore-
amuno, 24 N.Y. 2d 494, 498 (1969), for
the proposition that “theremedy for breach
of fiduciary duty is not only to compen-
sate for the wrongs but to prevent them.”
Consequently, the court held that dis-
gorgement can be an appropriate remedy
for abreach of loydty clam. Becausethe

trial judge improperly instructed the jury
regarding damages on the breach of loy-
aty clam and because the verdict on that
claim was substantially lessthan the prof-
its earned by the employee through his
breach of fiduciary duty, this claim was
remanded. Gomez v. Bicknell, —-
N.Y.S.2d —-, N.Y. Slip Op. 09688, 2002
WL 31890825 (2d Dep't 12/23/02).

PROCEDURE

Mixed Motive Analysis
Under a atute that extends Title VII

rights and remedies to presidential
appointees, an assistant chef at the White
House filed EEOC charges against the
Executive Residence, alleging that hewas
not promoted because he was dating an
African-American woman. An internal
investigation into the plaintiff’s claims
uncovered that he had made vague threats
againg the First Family. The plaintiff was
temporarily suspended as aresult of this
investigation but was reinstated when the
threats proved to be harmless. Shortly there-
after, the plaintiff was terminated when a
new chief chef took over the kitchen and
hired his own staff. The plaintiff alleged
that both the sugpension and termination
were retdiation for his complaint of dis
crimination. The EEOC found against
plaintiff on the failureto promote and ter-
mination clams, but found for him onthe
suspension claim. The parties cross-
appealed. The Federal Circuit Court of
Appesdls, however, ruled againgt the plain-
tiff on all three claims. In doing so, the
court rgjected the plaintiff’sargumentsthat
amixed motive burden-shifting andysis
under PriceWater housev. Hopkins, 490
U.S. 228(1973) applied to his case. The
court reasoned that direct evidence of dis-
crimination is needed to trigger a mixed
motive analysis. In requiring direct evi-
dence of discrimination, the Federa Cir-
cuit declined to adopt the Second Circuit's
rule that the Price Water house mixed
motive analysis applies “where the evi-
denceissufficient to allow thetrier tofind
both forbidden and permissible motives.”
Rosev. New York City Bd. of Educ., 257
F.3d 156 (2d Cir.2001). Haddon v. Exec-
utive Residence at White House, 313
F.3d 1352 (Fed. Cir. 11/27/02).

See SQUIBS next page



QUIBS frompage 7

Notice of Claim

The New York State Court of Appeds
hasclarified, onceand for al, that anotice
of claim is not required in order to file a
complaint with the New York State Divi-
sion of Human Rights. A Nassau County
employee, contending that she was fired
because of her gender and age, filed acom-
plaint and obtained aprobabl e cause deter-
mination. Seven years later, however,
without having held a hearing, the Divi-
sion notified her of itsintention to dismiss
her complaint because she had failed to
file anotice of claim, in accordance with
County law, within 90 days of her termi-
nation in January, 1992. She sought a
declaratory judgment that anctice of clam
was not required, and the Supreme Court
and Appellate Division agreed with her.
Finding that the Legidature had set up a
comprehensive administrative schemefor
resolving discrimination claims, which did
not include anotice of claim requirement,
the Court of Appeals agreed. Matter of
Freudenthal v. County of Nassau, —
N.Y.2d —, — N.Y.S2d —, N.Y.L.J
2/14/03, p. 20, cal. 3 (2/13/03).

Summary Judgment

TheTenth Circuit Court of Appedsheld
that a district court cannot grant a sum-
mary judgment motion solely becausethe
nonmoving party failed to file an oppos-
tion. In thisADA case, the Didtrict Court
granted summary judgment based on a
locd rulethat unopposed mationstypicaly
should be granted. The Court of Appeds
held that thelocd ruledid not circumvent
the requirements of Fed. R. Civ. P, 56; the
moving party must establish thet there is
no genuine issue of materid fact regard-
less of whether the nonmoving party
responds. The Tenth Circuit remanded the
caseto the Didtrict Court to conduct asum-
mary judgment analysisand to consider if
the plaintiff’s repeated late filings and
requests for extensions warranted sanc-
tions. Read v. Bennett, 312 F.3d 1190 (10th
Cir. 12/6/02).

Election of Remedy

If you think filing acomplaint with the
New York State Divison of Human Rights
(“SDHR") would preclude only alater
court claim under the New York State

CLASSFIED ADS

OFFICESFOR RENT
Prime location in Rye, NY —
38 min. NYC. Light, open space.
Furnished and Wired. Receptionist.
Very Friendly Atmospherel
$650/mo. MaryEllen Linnehan
(914) 967-6399

River views, 4 windows, plenty
light. City Hall/225 Broadway.
175 <. Wired for phones/network.
Grest for shares. Congenia suite.
$1600/neg. Michae Shen (212)
227-0300.

| am closing my law practice after
32+ years. My former office
manager of 30+ yearsisoff ona
new venture. My office assstant
and junior pardegal of 6 years
standing now becomes available.
Sheisan outstanding addition to
any office. Please contact mefor
further information and details at
212 590-2370 or e-mail me at
druidlaw@interport.net. Current
sdary isat the $32,0000 range
plus bonus when good things
happen. Hal Weiner.

Human RightsLaw (“SHRL"), or that fil-
ing with the New York City Commisson
of Human Rights (“CCHR”) would pre-
dudeonly daimsunder the New York City
Human Rights Law (“CHRL"), read the
datutesagain. The SHRL dection of reme-
dies provision, N.Y. Exec. L. § 296 (9),
providesthat aperson may sueto enforce
rights in court unless he or she has “filed
a complaint hereunder or with any local
commission on human rights’ (emphasis
added). The CHRL hasamirror-image pro-
vison, precluding litigating CHRL claims
if the Plaintiff has filed a complaint with
the CCHR or withthe SDHR. NYCAdmin
Code § 8-502(a). In a case that appears
result-oriented in other respects, Judge
Constance Baker Matley (SD.N.Y.) noted
that a plaintiff’s having filed a complaint
with the SDHR—although not with the
CCHR—precluded him from bringing
claimsin federal court under both the

SHRL and the CHRL. The court made no
secret of its disdain for the plaintiff, who
(it said) hed dleged that his supervisor, a
Hispanic male, had discriminated against
the plaintiff in favor of adifferent Hispanic
male because of the plaintiff’s (unspeci-
fied) “Higpanic ethnicity and mae gen-
der.” Boththe SHRL and the CHRL daims,
however, were dismissed because the
plaintiff had filed a complaint with the
SDHR. The Division had found no prob-
able cause and the plaintiff had not appeded.
Alvarado v. Manhattan Worker Career
Center, —- F. Supp. 2d —-, 2002 WL
31760208 (S.D.N.Y. 12/10/02).

RACE DISCRIMINATION

Compéling State Interest/Adverse
Action

In the weeks following the torture of
Abner Louima by police officers in the
70th Precinct, the New York City Police
Department transferred severd black and
black-Hispanic officers into the troubled
command post. Twenty-two of these offi-
cershrought suit aleging thet thetransfers
violated the Equal Protection Clause and
Title VII. In an opinion that tellsus much
about the court’sthinking onracia classi-
fications and affirmative action, the Sec-
ond Circuit upheld the jury’s verdict for
the plantiffs, finding thet the transfersbased
on race violated the Equal Protection
Clause, that transfer of one plaintiff ran
afoul of Title VII, and that each plaintiff
was entitled to an award of $50,000in com-
pensatory damages. The court noted that
remediation of past discrimination is the
only judicialy recognized compelling sate
interest to warrant racid classification. The
court viewed skeptically the Department’s
argument that the decision to transfer offi-
cersof color wasjustified by the potential
for rioting (which did not occur) after the
Louima scandd. Referring to the intern-
ment of Japanese-Americansduring World
War |1, the court explained that govern-
ment invocetion of an emergency should
not shield state action from congtitutional
scrutiny. It then held that the jury waswith-
in the law when it found the policy to be
inviolation of the 14th Amendment. Turn-
ing to the Title VIl claim, the court held
that the transfer of an officer trained in

See SQUIBS next page
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domestic violence work from a domestic
violence job to anon-specidized position
could congtitute an adverse employment
action. (Thisisin keeping with the Cir-
cuit'sliberd reading of the adverseemploy-
ment action requirement. See Branch v.
Guilderland, discussed under “ Retalia-
tion.”). Finally, the court declined to hold
that physical symptoms are required for
emotional damages under § 1983. The
court cautioned that the testimony of a
plaintiff in and of itself would not be
enough to sustain emotional damages, but
did not elaborate further. District Judge
Sidney H. Stein, sitting by designation,
wrote the opinion in which Judges Leval
and Calabresejoined. Window v. City of
New York, 310 F.3d 43 (2d Cir. 10/17/02).

RELIGIOUSDISCRIMINATION

Favoring One Religion

According to the Second Circuit, the
schoolyard rhyme “ sticks and stones may
break my bones but nameswill never hurt
me’ does not gpply to theworkplace. Ina
reigiousdiscrimingtion and retdliation case
brought by aJewish Suffolk County police
officer, the court reversed adistrict court's
grant of a summary judgment to an
employer. The plaintiff had sued the Coun-
ty based upon the Department’sfailure to
promote him and upon hiseventua demo-
tion. The officer offered evidence that the
Department engaged in anti-Semitic
remarks, pro-Catholic remarks, pro-
Catholic promotion practices, and retdia
tory conduct. Nevertheless, Judge Jacob
Mishler (E.D.N.Y.) had granted summary
judgment for the County, reasoning that
evidence of the Department’s* preference
for Catholicswasinsufficient to support a
prima face case of religious discrimina-
tion” and that the plaintiff failed to provide
evidence that could demongirate a causal
connection between his statements criti-
cizing the Department and the adverse
employment actions taken against him.
Judge Richard A. Cardamone, joined by
Judges Fred |. Parker and Barrington D.
Parker, disagreed, finding that the lower
court hed failed to consider evidence of
anti-Semitic comments and reminding us
that, regardless, “an employer discrimi-
nating againgt any non-Ceatholics violates

the anti-discrimination laws no less than
an employer discriminating against only
one discrete group.” Furthermore, unlike
in Sheppard v. Beerman, supra, the
Appdlate Court found thet the burden was
on adefendant to demongtrate that the pub-
lic employee's speech was disruptive to
government operations, and held that the
defendants did not meet that burden here.
Mandel v. County of Suffolk, 316 F.3d
368 (2d Cir. 1/17/03).

RETALIATION
First Amendment

Transfer asAdverseAction

A school bus driver in northern New
York sued his schoal district and supervi-
sor, aleging retaliation, under § 1983 and
TitleVII. Thedriver aleged that, after he
complained of aco-worker’s misconduct,
the schoal district commenced apolicy and
custom of retaliatory conduct toward him.
Thisconduct, he said, lasted several years
and began fiveyearsprior to hisfiling suit.
On aRule 12-b(6) motion, the court held
that because ajury could find thet the defen-
dants' actions comprised acontinuing vio-
lation, the plaintiff’'sclaimsdid not fail as
ameatter of law. The court further held that
the school digtrict’sdemotion and eventu-
a termination of the driver were “classic
examplesof adverseemployment actions,”
while severd other actionstaken by defen-
dant—conspiring to have employees file
false sexual harassment charges against
him, giving him negative job assessments,
and making it harder for him to complete
his route on time—were adverse employ-
ment actions under the Second Circuit’'s
decision in Philips v. Bowen, 278 F.3d
103 (2d Cir. 2002), which defined adverse
employment actions as conduct that objec-
tively render the working environment
“unreasonably inferior.” Branch v.
Guilderland Central School Digtrict, —
- F. Supp. 2d —-, 2003 WL 110245
(N.D.N.Y. 1/10/03).

SEX DISCRIMINATION

Hogtile Environment

A femae corrections officer brought a
TitleVII action againgt theNew York State
Department of Correctional Services
(DCS). A jury awarded damagesto plain-
tiff on her hogtilework environment claim

inthe U.S. Didrict Court for the Northern
Didgtrict of New York (Mordue, J.). DCS
gppeded the denid of its podt-trial motion
for judgment assametter of law, arguing thet
thetria evidence wasinsufficient to estab-
lish a hogtile work environment or to sup-
port the award of compensatory damages.
The plaintiff cross-appeded the dismissal
of her termination claim. Judge Dennis
Jacobs, joined by Walker, Chief Judge, and
Sack, writing for the Second Circuit Court
of Appesls, concluded thet the evidence at
trial was insufficient to establish a hogtile
work environment under Title VII and
reversed. The court noted that “evenif [the
plaintiff] could demonstrate an adverse
employment action,” shehad falled to show
that “similarly situated male employees
received more favorable trestment in each
Stuaion of which shecomplains” Remark-
ably, the court of appeals found that the
twelve incidents cited by the corrections
officer, taken together, were insufficient as
amatter of law to meet the threshold of
severity or pervasvenessrequired for ahos-
tilework environment claim. The court stat-
ed that whileit will examinethe totdity of
the circumstances, specificaly the severity
and frequency of the chalenged conduct,
there must be a threshold, which was not
met here. Thejudgment of thedistrict court
was reversed and remanded for entry of a
judgment dismissing thecomplaint, and the
order dismissing thetermination claimwas
afirmed. Alfanov. Costdlo, 294 F.3d 365
(2d Cir. 6/25/02).

Alfano v. Costello aready has evil
progeny. InaTitle VIl sexual harassment
action, the defendant City moved for recon-
sideration. The court granted the city’s
motion and dismissed the employee’s
remaining claim of hostile environment
sexual harassment. The court noted that it
did not consider the statements made dur-
ing the plaintiff’s deposition that bore
directly on the second element of her dlaim,
i.e. whether the alleged harassment was
motivated by her gender. The court noted
that therewas evidencethat shewastrest-
ed badly not because of her gender but
rather because of individua didike. The
court dso held thet Title V11 requiressome
basisfor inferring that incidents sex-neu-
trd on their face were in fact discrimina-

See SQUIBS next page
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tory, and noted that the only permissible
inference was that the plaintiff was sim-
ply didiked by other personnel. The court
examined severd practical jokesthat were
played on the employee and concluded that
theincidentswerefacialy neutral and not
motivated by gender. Figueroav. City of
New York,— F. Supp. 2d —-, 2002 WL
31163880 (S.D.N.Y. 9/27/02).

SEXUAL HARASSMENT

Hostile Work Environment

One act of touching—in this case rub-
bing the bare back of a subordinate—does
not ahostilework environment make, even
when the supervisor became hogtileto the
subordinate’s request that he stop. Fur-
thermore, admissible evidenceisrequired
to survive summary judgment on a8 1981
pay disparity claim. So said Judge Denise
Cote (S.D.N.Y.) in granting partid sum-
mary judgment for the defendant. M edi-
nav. New York City Department of
Parks and Recreation, — F. Supp. 2d
—, No. 01 Civ. 7847, 2002 WL 31812681
(SD.N.Y. 12/12/02).

10

See also Alfano v. Costello and
Figueroav. City of New York, discussed
under “ Sex Discrimination.”

SEXUAL ORIENTATION
DISCRIMINATION

Anopenly gay man sued hisemployer,
alleging that harassment by co-workers
and a supervisor congtituted discrimina-
tion based on sex under Title VII. The
employee aleged his co-workers lewdly
whistled and blew kisses at him, grabbed
his crotch and poked their fingers at his
anus through his clothing. The United
States District Court for the District of
Nevadagranted summary judgment to the
employer, holding that Title VII's prohi-
bition of “sex” discrimination appliesonly
to discrimination on the basis of gender,
not discrimination based on sexual pref-
erence. A pluraity opinion by the Ninth
Circuit Court of Appeals, sitting en banc,
relied heavily on the Supreme Court’sopin-
ion in Oncale v. Sundowner Offshore
Servs. Inc, 523 U.S. 75, 118 S. Ct. 998,
140 L. Ed. 2d 201 (1998), and held that
the employee had stated a claim for sex
discrimination under TitleVI1. Under Title

VI, offensive sexua touching is action-
able discrimination even in a same-sex
workforce. Solong asthe environment was
hostile to the employee because of hisor
her sex, thereasoning asto why theharass-
ment was perpetrated is of no legal con-
sequence. Renev. MGM Grand Hotdl,
305 F.3d 1061 (9th Cir. 9/15/01).

SUMMARY JUDGMENT

First Amendment

A former public school principal
brought a 81983 claim against the school
board that allegedly reassigned her for
objecting to theinput process used in devel-
oping school policy. Judge Harold Beer,
Jr. (SD.N.Y.) denied the defendant school
board’s summary judgment motion, hold-
ing that the input process for formulating
public school policy was amatter of pub-
lic concern. The court additionaly held
that the plaintiff’sreassignment to the dis-
trict office could constitute an adverse
employment action, where plaintiff logt the
use of a secretary, could no longer send
letters in her own name, had to report to

See SQUIBS next page
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Assuming that people accept the
responsibility and the recruitment mis-
sion, and that they act oniit, then | believe
that NELA/NY, organizationally and in
the person of each of us, must take spe-
cial actions to make the new members
feel welcome and as though each is a
meaningful part of the organization. By
this| mean that we need to consider our-
selvesas mentorsand buddiesfor the new
members.

Steps need to beimplemented in order
to fast track these new membersinto hav-
ing friendships with older members,
getting access to advice from more expe-
rienced practitionersif that would be help-
ful, getting referrals, and being given
speaking and other important opportuni-
ties. In other words, thesink or swimreal-
ity that most new members face should
bejettisoned in favor of an expedited fecil-
itation of comfort and presence.

Why do I think that we need to express
diversity membersto thefront of the orga-
nization? It is because NELA/NY has
demonstrated an inability to grow a

diverse membership, and | think that rad-
ical steps need to be taken if atransfor-
mation isto occur. When people develop
friends, obtain preferential access to
advice, aremadeto fed apart of the orga-
nization or get referrals, they experience
benefitsthat make them want to stay and
do more. And when members of the
diverse community can then talk about
their positive experiences, or when oth-
ers can point to a burgeoning group of
diverse members asabase that otherscan
join, and when everyone can see that
NELA/NY treasures its diversity, then
membership will follow and grow.

Over theyears| have made a point of
giving new attorneys an opportunity to
appear on panels or to assume roles that
they had not yet earned. It never troubled
me that not everyone on a panel would
be the “best.” After all, one of our mis-
sions isto develop a new cadre of lead-
ers, and you can't do that if you aways
look to those who are established to be
the role models.

People need to be given achance, and
then they need to be given a second
chance. Whatever the result, whether the

person succeeded in the opportunity or
not, | would then make a point of rein-
forcing them. | tell my people where they
screwed up and what they could have
done differently, and then channel them
on to new and other experiences. In this
way alot of people have grown into their
sdf-identification as speakersor “can do”
people. NELA/NY can do thiswith mem-
bers of the diverse communities and it
should do so with increased energy.

Perhapswe should have CLE programs
on diversity (in the workforce or in law
firms). Efforts should be madeto give new
diverse members speaking opportunities;
they should be appointed to working com-
mittees (if we can creste some) wherethey
have a chanceto interact in ameaningful
way for NELA/NY; and their buddies/
mentors should be held accountable for
their efforts. Maybe we should give schol-
arships to our programs or to the NELA
National Convention, as a vehicle for
bringing diverse membersin.

It won't be easy to become diverse.
On the other hand, if we don't try, then it
will never happen.

SQUIBS from page 10

another principal, and logt the ability to
earn wagesin addition to her dary. Hur -
dlev. Board of Education,— F. Supp.
2d —-, 01 Civ. 4703 (HB), 2002 WL
31834454 (SD.N.Y. 12/16/02).

National Origin

Race Discrimination

A nursewho applied for the position
of Case Manager for an insurance com-
pany wasfilling out the job application
in a cubicle after her panel interview,
“job shadow,” and peer meeting when
she heard one of the participantsin the
peer meeting nearby expressing hostili-
ty to her and saying “Get her black ass
out of here” and “ She doesn’t belong
here,” among other things. She left and
later told the employee in charge of
recruitment about what she had heard,
saying, “1 don't think the EEOC would
liketo hear about this’ and “1’m putting
youonnotice” Two weekslaer shewas

notified that another candidate had been
selected. Judge Denise L. Cote
(SD.N.Y.) denied theemployer’smation
for summary judgment, finding that the
plaintiff’s evidence had raised materia
issues of fact and rejecting the employ-
er’'s"“stray remark” argument. The court
quoted Bicker staff v. Vassar College,
196 F.3d 435, 450 (2d Cir. 1999), to the
effect that thebiasof asingleindividual
at any stage of the employment process
may taint the ultimate decision if that
individua played a meaningful rolein
the process. Romain v. Cigna Life
Insurance Co.,— F. Supp. 2d—, 2002
WL 31385816 (S.D.N.Y. 10/22/02).

Retaliation

Thorny problems can arise when
spouses or relatives work for the same
employer and oneraisesadiscriminaion
claim. When a woman complained of
sex discrimination and retaliation, even-
tudly naming her husband’'simmediate

supervisor as arespondent, the supervi-
sor seems not to have taken it well. The
husband received a“margina” evalua
tion and ultimately filed hisown EEOC
charge. Judge John G. Kodltl (SD.N.Y.)
noted that many courts have held that a
retaiation clam issufficiently stated by
an alegeation that the plaintiff wasreta-
iated against because of the protected
activities of another closdly related per-
son. Although these claims were dis-
missed for lack of proof, the plaintiff’s
transfer three months after he filed his
own EEOC charge sufficed to condtitute
an adverse employment action, said the
court, because of the loss of status and
fringe benefits, even though his salary
wasunchanged. Reiter v. Metropolitan
Transit Authority, — F. Supp. 2d —,
2002 WL 31190167 (S.D.N.Y. 9/30/02).

See also Romain v. Cigna Life
Insurance Co., discussed under “ Sum-
mary Judgment — Race Discrimina
tion.”
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