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I. INTRODUCTION

Pursuant to Federal Rule of Appellate Procedure 29, the National Employment
Lawyers/New York (“NELA/NY”) requests leave to file the accompanying amicus
curiae brief in support of Plaintiff-Appellant Edward Banks and urging reversal of
the district court’s February 20, 2024 Order. Plaintiff-Appellant consented to the
filing by NELA/NY of an amicus brief. NELA/NY sought consent from Defendants-
Appellees to the filing of an amicus brief, but their counsel did not give consent,

thereby necessitating this motion.
II. INTEREST OF AMICUS CURIAE

Amicus seeks to file the accompanying amicus brief on behalf of NELA/NY,
the New York affiliate of the National Employment Lawyers Association (“NELA”).
NELA is a national bar association dedicated to the vindication of the rights of
individual employees. It is the nation’s only professional organization comprised
exclusively of lawyers who represent individual employees. NELA has over 4,000
member attorneys and 69 circuit, state, and local affiliates focusing their expertise
on employment discrimination, employee compensation and benefits, and other
issues arising out of the employment relationship.

NELA/NY is one of NELA’s largest affiliates and has more than 400

members. NELA/NY is dedicated to advancing the rights of individual employees
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to work in an environment that is free of discrimination, harassment, and retaliation.
Its members advance these goals by providing legal representation, as well as filing
amicus briefs, in cases that raise important questions related to employment law.
NELA/NY’s members have represented thousands of clients in employment matters,
including in race discrimination cases. The organization aims to highlight the
practical effects of legal decisions on the lives and rights of working people.

NELA/NY submits this proposed amicus brief to further the Court’s
understanding of the uniquely harmful place of the N-word and its impact on Black
workers. The proposed brief summarizes existing case law in this circuit, case law
in other circuits and state courts, and academic research on this subject. All of these
sources point to a singular conclusion: Any use of the N-word in the workplace may
transform the workplace into a hostile work environment; there is no such thing as a
trivial or non-severe use of the N-word.

In addition, amicus writes to address the role of stereotyping in performance
critiques. Employers often justify adverse employment actions through pretextual
claims of performance deficiencies. Rather than accept these assertions at face value,
courts must probe these asserted performance deficiencies with an eye towards the

elimination of bias. Thirty-five years of case law point to this conclusion.
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III. REASONS WHY AN AMICUS BRIEF IS DESIRABLE AND WHY THE
MATTERS ADDRESSED ARE RELEVANT TO THE DISPOSITION
OF THIS CASE

In the concurrently filed proposed amicus brief, NELA/NY shares the broader
context of the district court’s decision, which runs against fifty years of case law
condemning the N-word. The district court’s decision below failed to grapple with
courts’ condemnation of the N-word in the workplace dating back to the 1970s. The
court instead drew on other case law analyzing other insults. But, in doing so, the
district court failed to recognize the uniquely harmful place of the N-word in
American life. Amicus thus writes to provide context on the N-word’s immutable
harm—a harm that courts have recognized over the course of the past fifty years.

The district court’s holding may have broad impacts for NELA/NY’s
members and clients if left undisturbed: It would greenlight the use of the N-word
in the workplace, inviting the word and its accompanying menace of violence into
businesses and offices. But doing so would also run contrary to the precedents of
this Court and courts across the country, which have sought to stomp out the word’s
use in the workplace over the past half century. NELA/NY thus proposes to set out
the evolution of case law on the N-word both in this Court and in courts across the
country, so that the full impact and context of the district court’s decision can be

understood.



Case: 24-585, 08/16/2024, DktEntry: 78.1, Page 5 of 41

NELA/NY’s proposed amicus also addresses the role of stereotyping in the
performance critiques of employees. Employers often defend discrimination cases
by asserting that the employee’s performance was deficient. Yet, upon closer
examination, such performance critiques often substitute stereotypes of protected
classes for observed performance. Where an employer asserts a performance critique
that sounds in stereotype, at least thirty-five years of case law observes that courts
must take a critical eye towards the employer’s proffered non-discriminatory reasons
and ask if the same critiques would be applied to an employee who behaved in the
same way but was not a member of the protected class. Amicus thus writes to provide
the full context of this body of case law and to explain how the district court’s
decision below failed to fully grapple with it.

The issues raised in NELA/NY’s proposed amicus brief are both relevant to
the issues to be decided and would assist the Court in the disposition of this case on
appeal. This case does not exist in a vacuum but threatens years of progress in rooting
out the N-word’s violent sting and insidious stereotypes in the workplace—two goals
of NELA/NY and its members.

IV. CONCLUSION

For the foregoing reasons, this Court should grant NELA/NY’S motion for

leave to file the concurrently filed proposed amicus brief in support of Appellants

and urging reversal of the district court’s order.
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Dated: August 16, 2024

Respectfully submitted,

/s/ Russell Kornblith

Russell Kornblith

Sanford Heisler Sharp, LLP

17 State Street

37th Floor

New York, NY 10004

(646) 402-5650

Counsel for Amicus Curiae NELA/NY
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L. INTEREST OF AMICUS CURIAE

This brief is submitted on behalf of the National Employment Lawyers
Association/New York (“NELA/NY”), the New York affiliate of the National
Employment Lawyers Association (“NELA”).! NELA is a national bar association
dedicated to the vindication of the rights of individual employees. It is the nation’s
only professional organization comprised exclusively of lawyers who represent
individual employees. NELA has over 4,000 member attorneys and 69 circuit, state,
and local affiliates focusing their expertise on employment discrimination, employee
compensation and benefits, and other issues arising out of the employment
relationship.

NELA/NY is one of NELA’s largest affiliates, with more than 400 members.
NELA/NY is dedicated to advancing the rights of individual employees to work in
an environment that is free of discrimination, harassment, and retaliation. Its
members advance these goals by providing legal representation, as well as filing

amicus briefs, in cases that raise important questions related to employment law.

' No counsel for any party authored this brief in whole or in part. No party or party’s
counsel contributed money that was intended to fund preparing or submitting this
brief. No person—other than amicus curiae, its members, and its counsel—
contributed money that was intended to fund preparing and submitting this brief. See
Fed. R. App. P. 29(a)(4)(E). Counsel for Appellant recused from NELA/NY’s
deliberations regarding whether to submit this brief.



Case: 24-585, 08/16/2024, DktEntry: 78.1, Page 17 of 41

NELA/NY’s members have represented thousands of clients in employment matters,
including in race discrimination cases. The organization aims to highlight the
practical effects of legal decisions on the lives and rights of working people.

NELA/NY submits this brief to further the Court’s understanding of the
uniquely harmful place of the N-word and its impact on Black workers. > This brief
summarizes existing case law in this circuit, case law in other circuits and state
courts, and academic research on this subject. All of these sources point to a singular
conclusion: Any use of the N-word in the workplace may transform the workplace
into a hostile work environment. There is no such thing as a trivial use of the N-
word.

In addition, amicus writes to address the role of stereotyping in performance
critiques. Employers often justify adverse employment actions through pretextual
claims of performance deficiencies. Rather than accept these assertions at face value,
courts must probe these asserted performance deficiencies with an eye towards the

elimination of bias.

2 This brief refers to the racial epithet throughout as “the N-word.” Where quoting
other sources, this brief reprints them as originally written. Some readers may find
these repeated references triggering, and caution is urged.

2











































































